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[Ed. Note. — For cases in point, see Cent. Dig., vol. 1, Adverse 
Possession, § 216.] 

11. Same — Elements of "Adverse Possession." — Adversary posses- 
sion must be actual, exclusive, open, and notorious and continued for 
the statutory period, accompanied by bona fide claim of title against 
all others, and mere naked possession without claim of right, however 
long continued, cannot ripen into a good title, but is regarded as for 
the benefit of the true owner. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 1, Adverse 
Possession, §§ 65-76. 

For other definitions, see Words and Phrases, vol. 1, pp. 227-335; 
vol. 8, p. 7568.] 

12. Logs and Logging — Sale of Standing Timber — Effect of Sale. — 
Though trees, unlike minerals, draw their support from the soil until 
removed, and so long as they are standing are real estate, they may 
be created a separate and distinct estate from the estate in the land; 
and, where they are separated by conveyances or reservation from the 
ownership of the surface, there is no presumption that they belong 
to the owner of the surface, and hence, where standing trees were 
conveyed to defendant, and the land conveyed to another by separate 
conveyance, the latter's possession was only of the land. 

13. Mines and Minerals — Title — Conveyances — Severance from 
Ownership of Surface. — It is a general presumption that the pos- 
sessor of the surface also has possession of the subsoil; but, when 
minerals have been severed from the owner of the surface by con- 
veyance or reservation, the surface owner can acquire no right in the 
minerals by his exclusive possession of the surface, nor does the 
owner of the minerals lose his right or possession by any length of 
nonusage, except by a disseisure, which actually takes the minerals 
out of his possession. 



CHESAPEAKE & O. RY. CO. v. ROWSEY'S ADM'R. 
Sept. 15, 1908. 
[62 S. E. 363.] 

1. Appeal and Error — Harmless Error — Error Cured— Overruling 
Demurrer. — Any error in overruling a demurrer to particular counts 
of a declaration is cured by an instruction to the jury not to consider 
such counts. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 3, Appeal and 
Error, §§ 4098-4105.] 

2. Master and Servant — Action for Death of Employee — Pleading 
— Sufficiency. — Allegations in an action against a railway company 
for the death of a brakeman, struck by an overhead bridge, that the 
company negligently failed to use proper care to provide a reasonably 
safe place for decedent to discharge his .duties, and in the, construction 
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and maintenance of its railway and the structures, connected there- 
with, and carelessly caused and permitted the space between the 
tender and cars of decedent's train and the bottom of the bridge to 
be -unreasonably dangerous and low, so that the bridge was in dan- 
gerous proximity to the top of the cars and engine tender, to wit, 

feet therefrom, so as to unreasonably imperil decedent's life, suffi- 
ciently show the nature of negligence relied upon by plaintiff. 

3. Pleading — Demurrer — Sufficiency. — A demurrer to a declaration 
based on the declaration's failure to comply with a particular section 
of the Code, but not referring to that section, is insufficient under 
Code 1904, § 3271, providing that the trial court may require the 
grounds of demurrer to be stated specifically, and that no grounds 
shall be considered other than those so stated. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 39-, Pleading, 
§ 476.] 

4. Master and Servant — Railroads — Overhead Bridges — Effect of 
Statute. — Code 1904, § 1294-d, cl. 36, provides that where any railroad 
track passes under a bridge, etc., not sufficiently high to permit safe 
passage of cars with the employees standing at their posts of duty 
on such cars, the company shall maintain warning signals to warn 
the employees of the approach to such bridge, and that failure to 
maintain such signals shall make the company liable for the death or 
injury of any employee resulting from the insufficient height of the 
bridge, etc. Held, that the section was not intended to diminish the 
liability of railroads, but to increase it, and that the maintenance of 
the signals does not release the company from liability for its negli- 
gence in having the bridge, etc., not sufficiently high to permit safe 
passage of its cars with its employees thereon. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, § 225.] 

5. Trial — Conduct — Discretion. — Matters arising in the conduct of 
a trial are largely in the discretion of, and to be controlled by, the 
trial judge. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, 
§ 37.] 

6. Same — Argument — Reading from Law Books. — Though, it being 
the duty of a trial judge to give all proper instructions, he may refuse 
to permit counsel to read law books to the jury, it was not error, in 
an action against a railway company for the death of a brakeman 
struck by an overhead bridge, to allow plaintiff's counsel to state that, 
before the new Constitution, there could be no recovery in such 
cases, that knowledge by an employee of the unsafe character of an 
overhead bridge had been held to be one of the assumed risks of the 
employment, that it took the constitutional convention to change the 
rule, and to permit him to read the constitutional provision that 
"knowledge by any such railroad employee injured of the defective 
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or unsafe character or condition of any appliances or structures shall 
be no defense to an action for injury caused thereby"; such provi- 
sion having been embodied in an instruction given. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, 
§"§ 290, ?91.] 

7. Master and Servant — Railroads — Brakeman Killed by Overhead 
Bridge — Instructions. — In an action against a railway company for 
the death of a brakeman struck by an overhead bridge, an instruction 
embodying Code 1904, § 1294-k, which provides that knowledge by an 
employee of the defective condition of any machinery, etc., shall not 
of itself bar recovery for any injury caused thereby, and stating that 
if the bridge was situated dangerously near the top of the engine 
tender and cars, and was thereby rendered unreasonably unsafe to 
decedent in the performance of his duties, the jury must find for 
plaintiff, if they believed he was attending to his duties with ordinary 
care, though they might also believe that decedent knew of the un- 
safe condition of the bridge. Held, that the instruction was not 
erroneous. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant. § 1175.1 

8. Same — Negligence. — It is negligence for a railway company to 
maintain a road under a bridge which is so low that its employees 
cannot perform their duties with reasonable safety while exercising 
ordinary care. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, § 225.] 

9. Same — Contributory Negligence — Burden of Proof. — In an ac- 
tion against a railway company for the death of a brakeman struck 
by an overhead bridge, the burden was on the company to show that 
decedent was guilty of contributory negligence, unless such negli- 
gence appeared from plaintiff's evidence. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, § 908.] 

10. Same. — Though a freight brakeman, _ who was killed by being 
struck by an overhead bridge, knew that the bridge was dangerous, 
in an action to recover for his death, the defense of contributory 
negligence could not rest alone upon such knowledge, but such 
knowledge was subject to consideration by the jury with the other 
evidence in determining whether he used proper care. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, §§ 706, 707.] 

11. Trial — Instructions. — In an action against a railway company 
for the death of a brakeman struck by an overhead bridge, it was 
proper to refuse to instruct that the company was not negligent in 
having a bridge over its railway too low to permit the safe passage 
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of a person standing upon the top of one of its cars, since the in- 
struction took from the consideration of the jury the only fact of 
negligence upon which plaintiff relied; there being evidence tending 
to support his case. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, 
§§ 613-623.] 

12. Master and Servant — Assumption of Risk. — In an action against 
a railway company for the death of a brakeman struck by an overhead 
bridge, instructions that if, though decedent knew, or ought to have 
known, that he could not pass in safety under the overhead bridge 
standing upon a box car or engine tender, he subjected himself to 
the danger, he was guilty of such contributory negligence as would 
bar recovery, and that, though the engineer gave a signal for the 
application of brakes, that fact did not relieve decedent from the 
duty to exercise ordinary care for his own safety, and that if de- 
cedent knew, or ought to have known, of the proximity of the bridge 
and its dangerous character, and went on top of the train just as he 
was approaching the bridge, he was guilty of contributory negligence, 
were properly refused, since under Code 1904, § 1294-k, knowledge 
by an employee of the defective character of structures, etc., does not 
of itself bar recovery for any injury caused thereby. 

13. Same — Evidence — Sufficiency. — Evidence in an action against a 
railway company for the death of a brakeman struck by an overhead 
bridge held to sustain a verdict for plaintiff. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, §§ 950-996.] 

14. Same — Res Ipsa Loquitur. — The res ipsa loquitur doctrine can- 
not be applied in favor of a railway company in an action for the 
death of a brakeman, where he started back over the train from the 
engine as the train approached an overhead bridge, and when next 
seen there was a contused wound upon the back of his head, and 
upon the sill of the bridge there appeared a stain or smear, such as 
might have been made by the violent impact of decedent's head. 



LOUISVILLE & N. R. CO. v. INTERSTATE R. CO. 
Sept. 10, 1908. 
[62 S. E. 369.] 

1. Constitutional Law — Statutes — Construction in Favor of Valid- 
ity. — Where two constructions may be given a statute, one making 
it within the Legislature's power, and another not, it will be pre- 
sumed that the Legislature intended to do that which it had the right 
to do. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 10, Constitu- 
tional Law, § 46.] 



